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IN THE THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions Case No.189(D-U) 13.  

 

Complainant             :  State 

 

          Vs 

 

Accuseds     :  Sri Kuber Tanti 

 

  Charge : U/S 376  IPC 

 

Dates of hearing  : 27.1.14, 19.2.14, 12.3.14, 19.5.14, 22.5.14, 

27.6.14, 10.7.14, 17.3.15, 1.4.15. 

 

Date of Judgment   : 7.4.2015. 

 

For the State   : Mr. B.Das, Public Prosecutor. 

 

For the accused : Mr. M.C.Narzary, Advocate. 

 

J U D G M E N T 

1.  In this case accused Sri Kuber Tanti is put for trial for allegation of 

charge U/S 376  of IPC.  

 

2. The prosecution case, according to FIR, in brief, is that on or about 3 

PM of 22.5.13 taking advantage of absence of other members in the house of 

informant, accused entered into their home and attempt to commit rape on her 
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10 years minor daughter. After arrival from his garden duty on being came to 

know about the incident  he informed the matter to manager of tea estate.  

3. Accordingly, Sankar Sasani filed the ejahar before the Harisinga P.S. . 

On receipt of the ejahar the O/C, Harisinga P.S. registered the case vide 

Harisinga P.S. case No. 14/13  U/S 376 IPC. After completion of usual 

investigation, the O/C, Harisinga P.S. sent up the case for trial against the 

accused person by filing charge-sheet U/S 376 IPC.  

 

4. On appeared accused before this court after hearing both parties 

framed charge U/S 376 IPC. Particulars of the charge is read over and 

explained to the accused, to which he pleaded not guilty and claims to be tried.   

 

5.  To substantiate the case, prosecution examined as many as twelve 

numbers of witnesses. After completion of evidence accused was examined 

U/S 313 Cr.P.C. All the allegations made against the accused and evidence 

appears against the accused put before him for his explanation where he 

denied the evidence and allegation and declined to give defence evidence.  

 

6. I have also heard argument put forward by ld. Counsel for both sides.   

 

   POINT FOR DETERMINATION   

 

7. The point for decision in this case is- 

 

 Whether on 22.5.13 at Hatigarh Tea Estate under Harisinga P.S. committed 

rape on Duranti Sachani? 

 

 DECISIONS, DISCUSONS AND REASONS FOR DECISION 

 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

 

9.  PW1, Sankar Sasani stated before the court that at the time of 

occurrence he was in duty. He was informed by his brother-in-law Kiran Majhi 
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that a quarrel took place in their home. As such he is required to go to his 

home. Then he rushed to his home.  He was informed by his wife that accused 

entered into their home and hugged his daughter  that is why his daughter 

was crying. He immediately caught accused and informed the matter to their 

Asstt. Manager Singh Sahab and Nagini Sahab. According to Manager’s advice 

he filed the ejahar before Harisinga P.S. In his dictation Sri Krishna Tanti has 

wrote the ejahar. After writing the ejahar said scribe read over the ejahar and 

on satisfaction he put his thumb impression thereon. Police took his daughter 

to doctor at Mangaldai Civil Hospital. The statement of her daughter was also 

recorded through the ld. Magistrate and then her daughter was given custody. 

The pant which was put by victim at the relevant time was seized by police. In 

seizure list he put his thumb impression. 

 

 Though he has been vigorously cross-examined  but the evidence as to 

he was reported by his wife that accused hugged his daughter  with immoral 

intention and accordingly he filed the ejahar has remained unshaken.  

 

10.  PW.2, Ram Prasad Turi stated that he came to know about the incident 

from his son-in-law in the next day of incident. He was reported that while  

victim came from tuition there was raining and the  parents of victim were not 

at home. Accused went to their home. On the request of informant he 

accompanied informant to police station. 

 

11. PW.3, Smti. Rina Majhi, the wife of the informant stated that on the day 

of incident  her minor daughter attained the age of about 10 years. She was a 

student of class VI standard. She and her husband went to duty. After coming 

from school her daughter get ready for tuition. During that time there was a 

heavy shower. Taking advantage  of heavy shower accused entered into their 

home and asked her daughter to  bring a glass of water. Accused also 

enquired whereabouts of her parents. During that time his baby who was 

about 3 years 1 month old who was in their home. Accused entered into their 

home and locked the door from inside. Accused after opening the victim’s pant 

inserted his penis into the genital organ of the victim. While her  daughter was 

crying  accused paid Rs.5/-  and then accused left the place of occurrence. 
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While she arrived at her home at about 4.30 PM her daughter reported her 

about the said incident. On being came to know about the incident she 

examined  the genital organ of her daughter  and noticed some reddish in the 

genital organ and presence of some gel like substance in the organ. Then she 

went to the Bunglow of their Saheb and caught the accused there, scolded 

him. She informed the matter to her husband. On being came to know about 

the incident her husband  became angry and even assaulted the accused. Then 

her husband  filed the ejahar. At that time her daughter did not attain puberty.  

Police has seized her daughter’s underwear   vide Ext.1. Ext.1(1) is her 

signature.  

 

 Though she has been exposed to long cross-examination  but evidence 

as to reporting about the matter by her daughter  and being heard about the 

incident she examined the genital organ of her daughter and, she noticed 

some reddish and presence of gel like substance in the organ has remained 

unchallenged.  

 

12. PW.4, the victim deposed that at the relevant time she get ready  to go 

for tuition. But teacher told her to come in the next day as the teacher  has 

been to  Tangla. During that time there was a heavy shower. Accused entered 

into her home and asked her for a glass of water, enquired whereabouts of her 

parents. Then accused entered into their room which they used as temple. At 

that time other than her younger brother no one was there. Accused caught 

her, open her pant, inserted his male organ into her genital organ. While she 

rasied alarm accused gagged her mouth. Then she noticed  blood was oozing 

from her genital organ. She asked accused that she would inform the matter to 

her mother. Then accused handed over Rs.5/- to her. On arrival of her mother 

she reported the matter. Her mother examined her genital organ by opening 

her pant and noticed some  reddish in her genital organ. Then she was taken 

to Manager’s  bungalow to  identify the accused. Her mother caught accused in 

the garden. Then her father filed this case. After that she was taken to hospital 

and recorded her statement through the Magistrate. Ext.2 is her statement. 

Ext.2(1) is her signature. She made statement before the Magistrate 

voluntarily. She has not tutored by anybody.  
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 In her cross-examination she also admitted that accused forcefully 

opened her pant and by lying her in a bed. Though she has been exposed to 

long cross-examination but the evidence as to at the relevant time accused 

committed forceful rape to her has remained unshaken.  

 

13. PW.5, Hari Tanti stated that he knows both the parties. Accused is his 

cousin. When police arrested accused he went to police station to see him. 

Ext.2 is the seizure list. Ext.2(1) is his signature. 

 

14. PW.6, Smti. Kumari Tanti stated that accused is her husband. She 

heard about the incident. During investigation police seized some clothes and 

she was asked to put thumb impression. Accordingly she put thumb impression 

thereon.  

 

15. PW. 7, Sri Mahendra Kalita stated that on 24.5.13,  while he was posted 

as Chief Judicial Magistrate, Udalguri in reference to Harisinga P.S. case No. 

14/13 upon the request of the I.O., he has recorded  the statement of one 

minor victim. As the witness was only 9 years old so he after enquiry has 

ascertained her capacity to answer the question for recording her statement. 

Accordingly, he certified in her statement. Statement of the said victim is 

recorded in his court chamber. At the time of recording the statement of said 

witnesses other than victim none was present. The victim made statement 

voluntarily before him. Ext.3 is the said statement and Ext.3(1), 3(2) and 3(3)  

are the signatures of victim and Ext.3(4) is his signature. After recording her 

statement, he has read over the whole statement  to her and on satisfaction 

the victim put signature thereon. 

 

16.  PW.8, Dr. Ajanta Bordoloi stated that on 23.5.13, she was serving as 

Sr. M. & H.O. at Mangaldai Civil Hospital.  On that day, he examined the victim 

Duranti Sachani, D/o- Sankar Sachani of village Hatigarh T.E. (Bholakhuti T.E.), 

The girl was escorted by WPC 235 Anjumani Deka, 228 Nobaki Boai in 

presence of staff nurse Nilima Sarma. On examination, she  found the 

following:-  
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Puberty not attend.  

 

Physical examination:- 

 

Height- 140 cm, weight- 38 Kg, teeth- 13/13, axillary hair- absent, pubic hair- 

absent, breast-  slightly developed, hymen- partially torn, valve- NAD, uterus- 

soft, vagina- OS admits one finger, libia:mazora- NAD, libia: minara- NAD.  

 No injury mark on her private parts.  

 

Mental condition- normal.  

 

Vaginal swab examination for spermatozoa:- no spermatozoa seen. 

 

RADIOLOGICAL EXAMINATION:- 

 

X-ray for age determination:- Approximate age 12-14 years. 

 

The doctor opined that- (1) No comment could be given regarding recent 

sexual intercourse. (2) No injury seen on her private parts.  

(3) Approximate age 12 to 14 years. Ext.3 is her report and Ext.3(1) is her 

signature.  

 

 In her cross-examination she admitted that she has not seen any injury 

on her private parts. 

 

17. PW.9, Sri Giridhar Sarma stated that on 22.5.13 he was posted as SI of 

police at Harisinga P.S. On the day of occurrence he was informed by Asstt. 

Manager of Hatigarh T.E. about the incident. On being came to know about the 

incident  he by giving GDE No. 412 at 7.10 AM of 22.5.13 went to the place of 

occurrence. He met the Asstt. Manager. He recorded the statement of victim 

and the parents of the victim. In the meantime the accused was taken to their 

police station  and then the SI of police Pradip Mahanti has completed the 

remaining part of investigation.  
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18. PW.10, Someswar Bora, the SI of police stated that on the requisition 

of Sessions case No. 189(DU)13 he submitted the certified copy of GDE 

NO.413 dated 22.5.13 at 7.10 pm of Harisinga P.S. Ext.5 is the said extract 

copy of GDE. Ext.5(1) is his signature.  

 

19. PW.11 Khuswal Singh stated that at the relevant time he was posted as 

a Dy. Manager of Hatigarh T.E. The incident took place on or before one year. 

In the evening time he was in field duty. One girl with her family members and 

co-worker came to their garden office. They were complained that the girl was 

raped by the accused. He has  seen the girl who was about 8 years minor 

while he  asked the girl, she stated accused committed “KHARAB KAJ”  means 

committed misdeed to her. Then he inform the  O/C of Harisinga P.S.  

 

20. PW.12, Pradip Mahanta, SI of police stated that on 25.2.13 while he 

was posted as SI of police.  He was informed by the garden manager that a 

boy has committed rape one girl where the boy was caught by local public. 

Accordingly after giving GDE he sent SI Giridhar Sarma alongwith one section 

of Bataliion to the place of occurrence. Said SI Giridhar Sarma took the victim 

and accused to the P.S. Then the complainant filed the ejahar Ext.5, where 

complainant put his thumb impression.  Ext.5(1) is his note of registration. 

Then he recorded the statement of witnesses, prepared sketch map and 

arrange to record the statement of victim U/S 164 Cr.P.C., he also sent the 

victim for medical examination. During investigation he seized two underwear 

put by accused and victim. After investigation he filed charge-sheet against the 

accused U/S 376 IPC. Ext.6 is the charge-sheet. Ext.6(1) is his signature.  

 

 In cross-examination  he admitted that he seized the victim’s pant on 

26.5.13 at about 9.15 am i.e. in the next day of occurrence. At the time of 

seized the victim’s underwear was wet.  

 

21. These much is the evidence of prosecution. Defence plea is total denial.  

 

22. I have heard the ld. Counsel for both sides. 
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23. Ld. Counsel for accused submitted that this case was filed by the 

complainant on grudge. The alleged victim being a minor of about 10 years 

and according her mother the victim did not attain puberty on the day of 

alleged incident. According to mother, on being came to know about the 

incident when she examined the genital of her daughter she noticed some 

reddish and presence of some gel like substance. But the doctor who examined 

the victim on the very next day of the incident found no injury mark on private 

part  of the victim. According to doctor no comment could be given regarding 

sexual intercourse. Had there been a forceful sexual intercourse the victim 

might have been sustained injury on her private part, at least hymen should be 

tear. But there is no any evidence. As such, the allegation of forceful rape to a 

minor girl  in the present case is not proved beyond any reasonable doubt. 

Hence the accused is liable to be acquitted on benefit of doubt.  

 

24.  Per contra Ld. P.P., Udalguri submitted that the prosecution has ably 

proved the charges leveled against the accused.  Hence accused is required to 

be convicted under the said section of law.  

 

25. Keeping in view the argument advanced by the ld. Counsel for both 

sides, I am going to dispose the case as follows.  

 

26. A careful perusal of the whole case record including the evidence it 

appears that the complainant, the father of the victim filed the ejahar on the 

very day of the incident. Ld. counsel for accused submitted  that FIR does not 

disclose  all the charge levelled against the accused. Hence cast doubt about 

the occurrence.  

 

27. It appears the FIR filed by the complainant bears no details outlined of 

the prosecution case. It must be remembered  that FIR is only an initiation to 

move the machinery to investigate into cognizable offence. It has been held in 

Baldev Singh Vs. State of Punjab, reported in AIR 1996 SC 372, wherein it has 

been held that-  
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“The FIR is not a substantive piece of evidence, it is only relevant in judging 

the veracity of prosecution case and the value to be attached to it depends on 

the facts of each case. Only the essential or broad picture need be stated in 

the FIR and all minute details need not be mentioned therein. It is not a 

verbatim summary of the prosecution case. It need not contain details of the 

occurrence as if it were an “encyclopedia” of the occurrence. It may not be 

even necessary to catalogue the overt acts therein. Non-mentioning of some 

facts or vague reference to some others are not fatal.” 

 

28. Here in the present case, the FIR was filed by PW.1 who is not a 

literate person. He lodged the FIR immediately after the incident. It is a fact 

that the occurrence was such a heinous that he might have been very 

emotional and in disturb the set of mind that took the incident took place at 

their absence. Under such, circumstances, it is not expected  like the 

complainant of the case to state detail outlines of the case to the scribe  at the 

time of writing the FIR.  The prosecutrix (PW.4) is a minor girl of only 10 

years. Her statement was recorded in the court after deciding her intelligence 

by the Magistrate. Her statement described that at the relevant time while she 

was with her younger brother aged about 3 ½ years  at home there was a 

heavy raining. Accused entered into their home asking her a glass of drinking 

water. Accused asked whereabouts of her parents. Then she replied  that her 

parents have been to their work. Then accused entered into their room where 

they perform “Puja”. Accused caught her and down her pant. He also opened 

his pant, inserted his penis into her genital. While she raised alarm he 

(accused) gagged her mouth. Then some blood like substance oozing from her 

genital. She asked accused that she reported the matter to her mother. Then 

accused forcefully handed over Rs.5/- to her though she refused to accept it. 

On arrival  her mother she narrated the whole story to her mother. Her mother 

seen her genital organ by opening her pant and noticed the reddish portion in 

her genital organ. Then her mother took her to the house of their garden 

Manager to show the accused where they caught the  accused and then on 

arrival of her father at the advice of garden manager her father lodged the 

ejahar. The statement of victim is supported by her mother PW.3.  
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29. The question that demand immediate answer is what was the age of 

the victim on the date of the incident. The Supreme Court while dealing with a 

case of rape and kidnapping where the age of the victim was in question laid 

down that the best document to prove age is the certificate of the School 

Board. In the absence of the school board certificate, the next best certificate 

is that of the school where the victim first studied. In absence of these 

documents, medical document can be looked into. Reliance place upon 

Mahadeo Vs State of Maharashtra reported in (2014) 13 SCC 647. 

 

30. In the present case, the prosecutrix was  about 9 years  when the 

incident took place. While she was examined before the court she attained 

about 10 years according to her. Before recording her statement she was 

putting many questions and after satisfaction, the court held that she was 

sufficient intelligent and knows the implication or telling the truth. The 

prosecutrix stated before the court that while she alongwith her younger 

brother was at home there was a heavy rain.   Accused entered into her room 

asking her a glass of drinking water and also asked whereabouts of her 

parents. While  she replied  that her parents have been to their work then 

accused entered into the room where they perform “Puja”. Accused caught her 

and pull down her pant. He also opened his pant, inserted his penis into her 

uterus. While prosecutrix raised alarm accused gagged her mouth. She noticed 

some blood like substance oozing from her genital. She narrated the whole 

story to her mother, PW.3. Her mother seen her genital organ by opening her 

pant and noticed the reddish portion in her genital organ and some gel like 

substance. These statements of prosecutrix are corroborated with the 

statement recorded u/s 164 of Cr.P.C. There is nothing to disbelieve upon the 

statement of prosecutrix.  

 

31.  The Honb'le Apex Court observed Paran Ram -Vs- state of  

Himachal Pradesh reported in (2001) 3 Crime 184 (SC) that" Oath not to be 

administered to her as she did not understood the meaning or  

sanctity of oath. There is no legal bar against relying on the testimony  

of a child to whom oath could not be administered due to her  

incapacity to understood the meaning of oath, if the court is satisfied  
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that her evidence is reliable. Testimony of girl was corroborated by  

evidence of another child girl and medical evidence."  

32. In the instant case, immediately after the incident on arrival  

of mother of the prosecutrix, she disclosed about the incident to her 

mother. PW.3 clearly described the whole story. There is nothing to 

disbelieve upon the statement of PW.3. In the present case, it is only 

prosecutrix who has stated about the incident.  

 

33. The main evidence in all such cases is that of the victim herself. In 

practice a given for rape is almost  entirely depends on the credibility of the 

woman so far as the essential ingredients are concerned in other evidence 

being merely corroborative.  

 

34. It is well settled by a catena of decision of the Supreme Court that 

there is no rule of law or practice that the evidence of the prosecutrix cannot 

be relied upon without corroboration and as such it has been laid down that 

corroboration is not a sine-quona for a conviction in a rape. If the evidence of 

victim does not suffer from any infirmity and the probability factor does not 

render it unworthy of credence as a general rule  there is no rule from insist of 

corroboration except from medical evidence where having regard to the 

circumstances of the case medical evidence can be accepted  to be 

forthcoming.  

 

35. It has been held in Babu 1984 Cr.L.J. (NOC) 74 (RAJ)- 

 

“If the victim is unwilling to yield to sexual intercourse she is expected to 

receive injury on her private part. The absence of injury on the body of the 

prosecutrix  generally give raise to inference that she was consenting party to 

the coitus.  

 

36. Here in the present case, no doubt victim is a minor according to her 

statement, her parents’ statement and also the statement of doctor who 

examined her. Other than the aforesaid oral evidence prosecution  has failed to 

produce any school certificate or certificate from the local authority. None of 
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the PW has been cross-examined by the defence as to the age of the victim. In 

absence of such evidence and documents it can safely be held that victim was 

a minor. So, even she was forcefully sexual intercourse the question of her 

consent does not arise.  

 

37. Ld. counsel for accused submitted that victim at the time of alleged 

incident was  a minor. According to her mother she even not attained puberty. 

So, if accused committed forceful rape on victim, her hymen nopt only be 

partially torn, she must sustained injury in her private part. . But there is no 

such evidence adduced by the prosecution. No doubt the doctor who examined 

the victim stated the hymen of victim was found partially torn. Ld. counsel for 

accused submitted such type of partial torn of hymen may occur due to many 

reasons such as cycling, falling, even on fast running. The doctor stated no 

spermatozoa seen. Ultimately opined that –  

 

(1) No comment could be given regarding recent sexual intercourse. (2) No 

injury seen on her private parts. (3) Approximate age 12 to 14 years.  

 

 Under such circumstances the allegation of rape is doubtful.  

 

38. In the present case is appears that according to victim after committing 

rape blood like substance was oozing from her genital. After reporting the 

matter to her mother, when her mother PW.3 examined her genital she 

(mother) noticed some reddish on her private part and also presence some 

jelly like substance. But, doctor PW.8 opined that (1) No comment could be 

given regarding recent sexual intercourse. (2) No injury seen on her private 

parts.  

 

(3) Approximate age 12 to 14 years.  

 

39. In this context reliance is placed of the case law S.I.(Jem) Pramodh 

Singh Vs. State of Jammu and Kashmir, reported in AIR 1995 SC 1964 that – 

“The particulars of rape were put to her during cross-examination. She seems 

to have been toyed with by the cross-examiner. It cannot be said that she was 
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fully aware of cognizant of the sex act. She seems to have been led on to 

speak something about which she was fully not in the know.  

Notes:- (a) The girl was of the age of 9 years.  

 

           (b) The girl stated  that he inserted his male organ  in her vagina to 

the extent of one inch which caused her pain and bleeding.  

 

 (c) Since medical evidence did not support her claim her hymen being 

intact, no injury being visible on her genitals and no spermatozoa observed on 

the vaginal smear, the offence was, thus, scaled down to one punishable under 

S.354, I.P. Code. 

 

 (d) The appeal was dismissed. “ 

 

40. Here in the present case, as stated above, the victim stated that 

accused while committing forceful insertion of penis into her vagina she raised 

alarm. Then accused gave her Rs.5/- asked her not to tell about this matter to 

her mother. Then prosecutrix noticed some blood like substance  was oozing 

from her vagina. On being came to know about the incident from prosecutrix 

PW.3, the mother of prosecutrix, examined the genital or her daughter where 

she noticed some reddish and presence of some gel like substance.  

 

41. It may be mentioned that oozing  of blood noticed by victim. But she 

nowhere stated about the presence of gel like substance in her private parts. 

On the other hand the medical evidence did not support her claim that she 

(victim) sustained some injury causes her reddish. Besides, the medical 

evidence is totally failed to say about the position of hymen. According to 

prosecutrix’s mother (PW.3) at the relevant time prosecutrix did not attain 

puberty. So, if such forceful penetration took place  to a minor girl who did not 

attain even  puberty it is expected some injury on her private part. But here 

there is no any evidence. According to PW.3, the mother  she noticing gel like 

substance in the private part of victim. But that has not stated by victim. 

Besides the underwear which was put by the victim at the relevant time  was 



 14 

washed by the victim with soap. So, the allegation of stain of semen or blood 

in the underwear of the victim has remained to be proved.  

 

42. In view of all these reasons, I think that prosecution evidence does not 

justify to warrant conviction of the accused U/S 376 IPC. But it is a fit case to 

convict the accused U/S 354 IPC. 

 

43. In view of the aforesaid reasons, accused is held to be guilty U/S 354 

IPC. As such, convict him under the said section of law. 

 

44. Accused person is heard on the point of sentence, where he praying for 

leniency.  

 

45.  Considering the facts and circumstances, leading to commission of 

crime committed by accused, I am not resort to give the benefit of provision of 

Probation of Offenders Act to the accused person. If the beneficial provisions 

of the probation of offenders Act is given to offender like one punishable U/S 

354 IPC for outraging the modesty of minor girl, it would not only encourage 

the escalation of such crime but also would became difficult to check or arrest 

of perpetrator of those crime and imperil the modesty of several innocent girls. 

  

46. Accordingly, in considering the age, antecedents and circumstances 

leading to commission of crime, I sentenced the accused Sri Kuber Tanti S.I. 

for the period of 3 (three) months and a fine of Rs.10,000/- (Rupees ten 

thousand) i/d S.I. for 2(two) months for the offence U/S 354 IPC.  

 

47. If the fine amount is realised be given to the victim as a way of 

compensation.   

 

48. The period of detention of the accused person during investigation, 

enquiry or trial, if any, be set off against the substantive sentence of 

imprisonment U/S 428 Cr.P.C.  

 

49. Let a free copy of judgment and order be served to the accused.  
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50. Let another copy of judgment and order be sent to the ld. District 

Magistrate, Udalguri, under the provision of section 365 Cr.P.C. 

 

51. Given under my hand and seal of this court on this the 7th    day of 

April,2015 at Udalguri Court. 

 

  (A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

Dictated and corrected by me 

and each page bears by signature. 

 

    (A.K.Borah)                                                                                                                                   

Sessions Judge, 

         Udalguri, BTAD. 

 

 

 

 

 


